
switched telephone network, even though he is authorized for such interconnection. (Tr. 146).

Interconnection is one of the requisite elements for CMRS status. 47 C.F.R. § 20.3. In any event. even

assuming Sobel's 800 MHz repeaters are properly classified as CMRS, they were still deemed PMRS

until 10 August 1996, the PMRS-to-CMRS conversion date. See Third Report and Order in GN Docket

No. 93-252, 9 FCC Rcd 7988 at mr 408-411. Thus, assuming without conceding that Motorola, Inc.

applies only to PMRS licensees, it applied to Sobel until at least August of 1996, and it was the governing

precedent at the time he entered into the arrangement with Kay. Accordingly, if the Bureau wants to hold

Sobel responsible for knowledge of and compliance with a particular legal policy statement regarding

transfer of control, Motorola, Inc. would be more apt than Intermountain Microwave. In any event, as the

following discussion shows, Sobel retained adequate licensee control of his stations whether measured

under Motorola, Intermountain Microwave, or any combination.

(2) THE INTERMOUNTAIN MICROWAVE INDICIA

(a) Does the licensee have unfettered use of all facilities and equipment?

44. Sobel made a business arrangement with Kay in which Kay would lease the 800 MHz

repeater equipment to Sobel and, where necessary, sublease transmitter and antenna space to Sobel,

with payment to come out of the first $600 of monthly revenue per repeater. The Bureau nonetheless

states that "Sobel was given no title, interest, or control over the equipment except to the extent he was

granted permission to use Kay's equipment." WTB Findings at 12. It is not clear what the Bureau would

require. Surely the Bureau is not claiming that licensees may not lease rather than purchase repeater

equipment. The Commission has clearly stated that the licensee may establish its requisite "proprietary

interest [in the station equipment] either as owner or lessee." Motorola, Inc. at 1f 18. The initial $600

monthly revenue to which Kay is entitled is primarily to compensate him for leasing the repeater

equipment and the site space to Sobel. The oral lease arrangement was later codified in the written

agreement. "Agent shall lease to Licensee all equipment necessary to construct and operate the Stations.

All rents to be collected by Agent for lease of equipment to Licensee shall be deemed by the Parties to be

a portion of Agent's compensation for services described herein." (SBL Ex. 3, p. 3, 1f IV)
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(b) Who controls daily operations?

45. The Bureau rattles off a litany of things that Kay does that Sobel either does not do, does

to a lesser degree than does Kay, or does to the same degree for his "managed" stations as he does for

Kay's stations. WTB Findings at 42-48). From this premise the Bureau contends that Kay, rather than

Sobel, controls daily operations. What the Bureau fails to grasp and appreciate is the true nature of the

arrangement between Sobel and Kay. (Tr. 90, 128, 153, 190-192,374-376) If the mere fact that Kay is

the one who contracts with customers and collects revenues constitutes an unauthorized transfer of

control, then the Commission will soon have to begin enforcement proceedings against large cross-

sections of the mobile wireless communications industry for which resale and channel capacity lease

arrangements are a way of life.

46. The Bureau attempts to negate the fact that Sobel is intimately and actively involved in

virtually every aspect of his 800 MHz repeaters by arguing that his involvement is subject to Kay's

ultimate control. WTB Findings at 41. This simply is not true; in fact, it is the other way around. Kay is

involved in the stations only because Sobel voluntarily chose to enter into a business arrangement with

Kay. It has always been understood between the parties that the Stations belonged to Sobel and that he

had the final say. Sobel has exercised his authority over the placement of customers and the rates to be

charged. He has set the price to be paid when a station was sold, and he even vetoed one proposal to

purchase all of his stations for $1.5 Million. Although Kay handles the billing and collection of monies for

services, consistent with his role as a reseller, Sobel has full and unrestricted access to the billing

records. Moreover, it is Sobel, not Kay, who monitors the revenue levels to determine when the stations

have achieved the $600 revenue, triggering Sobel's entitlement to one-half of the additional revenue.

47. Even the written agreement, which was not entered into until a considerable time after

Kay and Sobel had established their relationship, but which the Bureau wishes to focus almost

exclusively on, gives Sobel ultimate control.13 Section VIII of the written agreement expressly provides:

13 The Bureau's concem that the agreement has a lengthy term and can not be terminated by Sobel is ill
founded and not entirely factually accurate. Even in the absence of specific termination provision, Kay's
performance "under the agreement is SUbject to an implied covenant of good faith and fair dealing, as well
as an obligation to perform [his] duties in a workmanlike manner." Ellis Thompson Corp., Summary
Decision of Administrative Law Judge Joseph Chachkin, 10 FCC Rcd 12554, 12557 (1995). This has
been held to give the licensee the requisite authority to terminate the agreement, when appropriate, even
in the absence of a limited term or specific termination provision. Id.
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Licensee shall retain ultimate supervision and control of the operation of the Stations.
Licensee shall have unlimited access to all transmitting facilities of the Station, shall be
able to enter the transmitting facilities and discontinue any and all transmissions which
are not in compliance with FCC Rules and shall be able to direct any control point
operator employed by Agent to discontinue any and all transmissions which are not in
compliance with FCC Rules. All contracts entered into with end users of the Stations'
services shall be presented to the Licensee, either by original proposed contract or copy
thereof, before such contracts go into effect, and Licensee shall have the right to reject
any such contract within five (5) days of presentation, however, such rejection shall be
reasonable and based on the mutual interests of the parties. Licensee shall have the right
to locate the Stations' transmitting facilities at any place of Licensee's choosing, provided,
however, that after the original construction of the transmitting facilities of the Stations is
completed and/or following execution of this agreement, Licensee shall give sixty (60)
days notice to Agent of any future relocation of any of the Stations. Such relocation shall
only occur if it is in the best interest of both Parties.

(SBL Ex. 3, p. 5, 1f VII)14 The Bureau disingenuously asserts that Sobel's rights are limited merely to

stopping noncompliant transmissions, WTB Findings at 42, but this interpretation is supported neither by

the plain language of the contract nor the actions of the parties. The first sentence quoted above is clear,

self-contained, and unequivocal: "Licensee shall retain ultimate supervision and control of the operation of

the Stations." Any qualifications on Sobel's control in the remainder of the paragraph are limited to areas

necessary to protect Kay's reasonable rights and expectations as a reseller of airtime. Thus, Kay is

assured that Sobel will not discontinue or direct the discontinuance of transmissions unless they" are not

in compliance with FCC Rules." Kay is assured that any customer contracts not vetoed by Sobel within

five days will be honored. Kay is further assured that Sobel will not relocate transmitting facilities without

60 days prior notice and unless such relocations" is in the best interest of both [p]arties." The fact that it

14 The agreement goes on to state: "Except as provided specifically herein, nothing contained herein shall
provide to Licensee the ability to supervise directly any personnel employed by Agent." (SBL Ex. 3, p. 5,
1f VIII.A) The Bureau suggests that this deprives Sobel of appropriate personnel authority under the fourth
Intermountain Microwave factor, but this is not the case. The provision itself excludes matters "provided
specifically herein," and thus preserves Sobel's rights to supervise Kay employees as to matters
expressly stated in the rest of paragraph VIII or in other parts of the agreement that relate specifically to
Sobel's stations. The purpose of this provision was to preserve the status of Kay and Sobel as
independent contractors vis-a-vis one another, and this is clear when the provision is read in conjunction
with paragraph V of the agreement. (SBL Ex. 3, p. 3, 1f V). Indeed, that subparagraph VII.A was
considered necessary at all is an indication of the extent of oversight authority given to Sobel in
paragraph VII.
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was necessary to spell out these few specific limitations of Sobel's authority compels an interpretation

that the agreement otherwise gives him broad and unqualified control. 15

48. According to the Bureau, the work that Sobel does do with respect to his 800 MHz

stations is done in his role as an independent contractor and is solely at Kay's pleasure. WTB Findings at
/

42. This is a gross mischaracterization of the actual situation as reflected in the record. It is true that

Sobel performs services with respect to the managed stations and for which he is paid at the same hourly

rate for contracting work he also does for Kay's stations, but this was by design on Sobel's part. Sobel

viewed this arrangement as a convenient way for him to derive some initial income from the stations, with

the understanding that he would later also receive one-half of the monthly revenue in excess of $600 per

repeater. As Sobel testified, he might have done this another way. He might have decided to treat all

services performed with respect to his 800 MHz stations as "sweat equity" for which he would receive no

immediate compensation, but in that case he would have almost certainly reduced the $600 revenue

figure so that he would begin sharing in the revenues at an earlier stage. The fact that Sobel made a

business choice between two equally legitimate alternatives does not suggest a transfer of control;

indeed, it is yet another example of his exercising control over policy matters.

(c) Who determines and carries out the policy decisions, including
preparing and filing applications with the Commission?

49. The Bureau repeatedly harps on the fact that Kay prepared most of Sobel's the 800 MHz

applications. This is true, but what is the Bureau's point? Wireless applicants every day rely on third

parties to prepare and submit, and even prosecute, applications on their behalf. (Tr. 230-232) And this is

true, as the Bureau knows full well based on its experience with such companies as Nextel and Motorola,

even when the application preparer is or will become a manager, reseller, and/or potential purchaser of

the system. The fact that Kay advised Sobel in the application process and prepared most of the

applications is entirely irrelevant. What is material and significant is that Sobel maintained full oversight

and control of the application preparation process; that Sobel reviewed, approved, and signed every

, 15 The Bureau also complains that the term and renewal provisions of the written agreement provide a
further indicia of a transfer of control from Sobel to Kay. WTB Findings at 41. This of course begs the
question of whether the agreement constitutes a transfer of control in the first place. As discussed above,
the agreement reserves to Sobel ultimate authority, oversight, and control. This remains true regardless
of the term of the agreement. Moreover, notwithstanding the lack of any express provisions, Sobel would
have the ability to terminate the agreement upon failure of performance by Kay.
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application before it was submitted to the Commission; that any follow-up correspondence from the

Commission was directed to Sobel at Sobel's address, and was handled by Kay only at Sobel's request,

direction, and oversight. Moreover, as an experienced land mobile licensee who had prepared many Part

90 applications himself, both on his own behalf and for clients, Sobel's approval was not a mere rubber

stamp of Kay's actions. Sobel fully understood the process and knew what he was reviewing and

approving. (Tr. 75,206-207, 222-223)

50. As for other station policies, it must be recognized that we are not here dealing with an

industry having the business complexities that attend such services as broadcasting or cellular. Sobel's

stations are used to provide local dispatch communications services. This is a relatively straightforward

process that involves keeping the repeaters functioning properly so that end users get service.

(d) Who is in charge of employment, supervision, and dismissal of personnel?

51. As explained during the hearing, the operation of land mobile dispatch stations is not a

labor-intensive business. Sobel operates his business on a solo basis with no employees. Although Kay

uses his own employees in connection with some aspects of Sobel's 800 MHz operations, (a) these

functions are limited to Kay's functions as a reseller, i.e., they relate solely to marketing, billing, and

customer service matters, and (b) there is no evidence that Kay has ever had to hire any additional

employees specifically for Sobel's 800 MHz operations. The operational aspects of the 800 MHz stations

(installation, maintenance, repair, control functions, etc.) are handled by Sobel himself.

52. The Bureau is also incorrect in its contention that the written agreement gives Kay the

right to exclude Sobel from his installation, maintenance, oversight, and other functions with respect to

Sobel's 800 MHz stations. Both Sobel and Kay testified that their understanding all along, predating the

written agreement, was that Sobel would perform these functions. They both also testified that they

interpreted provisions in the written agreement giving Kay the exclusive right to contract for services and

employees as applying to third parties, but not to Sobel. (Tr. 105-106, 113, 265-266, 350-360) Thus, the

agreement merely provides that Kay may hire and use his own employees and that such personnel do

not thereby become Sobel's employees. It does not prevent Sobel from hiring his own employees should

he so desire. Similarly, the agreement gives Kay exclusive marketing and management rights vis-a-vis
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third parties. It does not deprive Sobel of his right (inherent as licensee and expressly reserved by

Section VII of the written agreement) to perform such functions himself.

(e) Who is in charge of the payment of financing obligations,
including expenses arising out of operating?

53. In constantly emphasizing the truism that Kay purchased and owns the equipment, e.g.,

WTB Findings at 42, the Bureau conveniently avoids the reality that Sobel, for sound business reasons,

has entered into a bona fide lease arrangement with Kay. Upon deciding to enter into the arrangement

with Kay, Sobel and Kay jointly determined that it made sense for Kay to provide the equipment, primarily

because he already had a large amount of equipment in inventory. As Sobel explained in his testimony,

the equipment used for the 800 MHz repeaters is modular, and the various components are

interchangeable. This facilitates rapid maintenance and repair. Because he operates a substantially larger

number of repeaters than does Sobel, Kay had equipment on hand that could easily be diverted to the

Sobel project. (Tr. 280-282) The Bureau gives the impression that Kay went out and made a special

purchase of equipment specifically earmarked for the Sobel project, but this is not supported by the

record. Kay testified, he does not purchase specific equipment for any particular station. He purchases

quantities of equipment at one time, which he warehouses and then deploys the components on an as

needed basis. (Tr. 353-354) In point of fact, when the Bureau attempted to have Mr. Kay admit to an

"interest" or a "direct financial interest" in the Sobel licenses and stations, Mr. Kay stated: 'Well, I have

some hardware up there. If they wouldn't be doing that, they'd be doing something else." (Tr. 372) Thus,

both Sobel and Kay consider the fact that Kay's equipment is used in Sobel's stations as a matter of

convenience, not an indicia of ownership or control of the licenses.

54. The Bureau also mischaracterize the situation when it falsely states that Kay decided

what equipment to use in Sobel's 800 MHz stations and that Kay made the arrangements with the si~e

owners. These are determinations that were driven by circumstances rather than a decision on Kay's

point. Kay already held leases at the sites in question, and no additional arrangements with the site

owners was called for. As explained at hearing, the sharing of transmitter sites and equipment is common

in this industry, in order to use prime mountaintop locations and to achieve economies of scale. Sobel

testified that even if he had not entered into the arrangement he did with Kay, and had decided instead to

purchase his own equipment and market service to end users himself, he still would have more than likely
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subleased space from Kay, coordinated his services with Kay, and used equipment compatible with Kay.

This would have been done not because Kay would have had any interest in or control over the Sobel

stations, but simply because it would make good business and engineering sense. The bottom line is that

Sobel, not Kay, made the decision what equipment to use and where to deploy it, and he made the same

decisions he most likely would have made even in the absence of the marketing/resale arrangement with

Kay. (Tr. 280-281, 320-321)

(f) Who receives monies and profits from the operation of the facilities?

55. The Bureau makes much (actually, far too much) of the fact that Kay collects all of the

revenues and retains the first $600 monthly revenue per repeater. That Kay collects the revenue is

consistent with his role as the reseller of airtime to end users. It does not indicate a transfer of control to

Kay any more than it does in the case of any other reseller of any other wireless service. The reseller, not

the facilities-based carrier, collects the fees from end users. That is the essence of the arrangement.

56. Kay's retention of the first $600 in monthly revenue per repeater is, rather than evidence

of a transfer of control, and indication of Sobel's exercise of his own business judgment. In striking the

arrangement with Kay, Sobel obtained significant value from Kay in exchange for the first $600 of monthly

revenue. Kay assumed the nominal costs for frequency coordination and application filing fees, Kay

provided the repeater equipment out of his inventory, Kay provided site and antenna space at no charge,

and Kay agreed to pay Sobel for construction and maintenance services. Sobel made a business

determination that these goods and services were well worth his sacrificing any share in the first $600 of

monthly revenue.

57. Finally, the Bureau totally ignores the record when it states that "Sobel has not received

any money" from the 800 MHz stations, WTB Findings at 28, and that "Sobel has not firm prospect of

ever receiving any operating revenue from these stations." WTB Findings at 48. This simply is not true.

The first $600 of revenue retained by Kay is in exchange for value received from Kay by Sobel, namely,

equipment and site space lease and other goods an services. Moreover, Sobel structured the

arrangement in such a way that some of this money would be paid to him in the form of contract

payments for construction and maintenance work. The method one chooses to pull money out of his

business, provided it is compliant with tax laws, should be of no concern to the Commission. Moreover,
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the record shows that Sobel obtained the stations and entered into the resale arrangement with Kay in

the realistic hope of making a significant amount of money therefrom. In fact, four of the fifteen 800 MHz

repeaters have exceeded the $600 monthly revenue level, and Sobel testified that the others would also

be profitable by now but for the Bureau's delays in processing his various applications and requests.

Sobel testified that, but for this processing freeze, "today [he] would be making quite a bit of money," but

for the Bureau's freeze on processing his filings. (Tr. 185)

58. Sobel has complete and unrestricted access to Kay's billing records. He monitors them

on a frequent basis to determine how his stations are doing. Kay, by contrast, does not monitor this at all.

Kay collects the revenue, but he does so only because Sobel has contracted that right to him. Kay retains

the first $600 in monthly revenue per repeater, but only as his compensation for value give to Sobel. The

Bureau has presented no evidence to contradict the soundness of Sobel's business decisions in this

regard. "As long as the licensee maintains the requisite degree of control ... consistent with its status as a

licensee, [the Commission] will not question its business judgment concerning the agreements into which

it enters." Motorola, Inc. at 1f 21.

III. THE REQUESTED SANCTIONS

59. Insofar as the Bureau has failed to carry its burdens under either the misrepresentation /

lack of candor issues or the transfer of control issues, these matters should be resolved entirely in Sobel's

favor and any further discussion of sanctions should be unnecessary. Nonetheless, Sobel respectfully

suggests that, even assuming Sobel has transgressed Commission policy to some degree, the sanctions

requested by the Bureau are far too severe in light of the circumstances.

60. The Bureau asks that the ultimate regulatory penalties be imposed on Sobel, namely, a

determination that he is unqualified to be a Commission licensee, the denial of all of his pending

applications and requests, and revocation of all of his licenses. The record does not warrant such severe

sanctions, even assuming it is determined that Sobel may have transgressed Commission regulations or

policies in some way. As demonstrated in Section I, above, it is clear that Sobel is not guilty of any

intentional misrepresentation or lack of candor with the Commission. Thus, even assuming for the sake of

argument that the informal arrangement between Sobel and Kay and/or the written agreement between

Sobel and Kay is found by the Presiding ALJ to constitute an unauthorized transfer of control,
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disqualification, denial, and revocation would not be proper sanctions. It is well established that an

unauthorized transfer of control, in and of itself, is not grounds for disqualification in the unless coupled

with an intent to deceive the Commission or other disqualifying conduct. E.g., Deer Lodge Broadcasting,

Inc., 86 FCC 2d 1066,49 RR 2d 1317 at 1m 63-67 (1981); Blue Ribbon Broadcasting, Inc., 90 FCC 2d

1023,51 RR 2d 1474 at mr 7-9 (Rev. Bd. 1982); Silver Star Communications - Albany, Inc., 3 FCC Rcd

6342 at 1m 52-58 (Rev. Bd. 1988), aff'd6 FCC Rcd 6905,70 RR 2d 18 at 1m 13-20 (1991); Roy M. Speer,

11 FCC Rcd 18393 at 11" 88 (1996). While this principal evolved in broadcast cases, it applies equally in

the wireless seNices. Brian L. O'Neill, 6 FCC Red 2572, 69 RR 2d 129 at 11" 30 (1991); Century Cellunet of

Jackson MSA Limited Partnership, 6 FCC Red 6150,70 RR 2d 214 at 11" 8 (1991); Catherine L. Waddill, 8

FCC 2710, 72 RR 2d 500 at 11" 19 (1993).

61. Of course, in this case the Bureau has not even carried its burden of showing that there

has been an unauthorized transfer of control, much less that it was coupled with any deceptive intent on

the part of Sobel. As shown in Section II, above, the arrangement between Sobel and Kay does not

constitute a transfer of control. Sobel has at all times remained active in the affairs of his 800 MHz

stations and has maintained the appropriate level of licensee oversight and control. Even if the Presiding

ALJ were to find that one or more aspects of the arrangement between Sobel and Kay did constitute a

transfer of control, any sanctions should not extend to Sobel's stations not subject to the arrangement,

and license revocation and denial of applications is, in any event, a far too strict penalty.

62. Assuming arguendo the record supports a finding that there has been a transfer of

control, because the Bureau has failed to meet its burden of showing any intentional wrongdoing on the

part of Sobel, the more appropriate remedy would be to direct Sobel to repudiate or modify the agreement

to bring it into compliance with Commission policy. E.g., Ellis Thompson, 3 FCC Rcd 3962 (Mob. Servo

Div. 1988) (cellular application granted conditioned on removal from an agreement a paragraph

potentially conferring control on a third party), affirmed on recon., 4 FCC Rcd 2599 (Com. Car. Bur. 1989),

affirmed on review sub nom. Ellis Thompson Corp., 7 FCC Rcd 3932 (1992), reversed on other grounds

sub nom. Telephone and Data Systems, Inc. v." FCC, 19 F3d 42 (D.C. Cir. 1994); Petroleum V. Nasby

Corp., 10 FCC Rcd 6029 (Rev. Bd. 1995), recon. granted in part, 10 FCC Rcd 9964 (Rev. Bd. 1995)

(renewal and belated approval of an unauthorized transfer of control issued subject to a divestiture
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condition), remanded on other grounds, 11 FCC Red 3494 (1996); Regents of University of Georgia, 10

FCC 110 and 11 FCC 71, discussed in Regents of University of Georgia v. Carroll, 338 U.S. 586 (1950)

(Commission directed licensee to repudiate contract that constituted de facto transfer of control, issued a

temporary renewal pending such action, disapproved modified contract on the same grounds and again

issued a temporary renewal, and issued final renewal upon full compliance by licensee).

63. Even when the Commission has seen fit to go beyond merely requiring the transfer to be

cured, a forfeiture is the most severe sanction typically imposed in the absence of intentional misconduct,

even if the actions resulting in the transfer of control were nonetheless "willful." E.g., Rasa

Communications Corp., 11 FCC Rcd 13243 (Mass Med. Bur. October 1996) (forfeiture imposed where

"the terms of [a program services agreement] exceed[ed] the boundaries generally acceptable [thereby

making] [c]onstruction and operation under the agreement ... the responsibility of the programmer" rather

than the licensee); Kenneth B. Ulbricht, _ FCC Rcd _ (DA 96-2193; Mass Med. Bur.; released 31

December 1996) (forfeiture imposed on party who "willfully exercised complete control over the station

prior to having obtained Commission authorization"); Monte Corp., _ FCC Rcd _ (DA 96-1984; Mass

Med. Bur.; released 27 November 1996) (forfeiture imposed where licensee "willingly allowed [another

party] to assume control of the station ... [and] allowed [the other party] to continue to dominate the

affairs" of the station, resulting in an unauthorized transfer of control was willful and repeated"). The

record does not justify more harsh treatment for Sobel than for other FCC licensees.

64. The scope and severity of sanctions should also take into account the, assuming there

was a transfer of control, not only was it unaccompanied by any fraudulent intent, it also applied only to

Sobel's 800 MHz repeaters that are SUbject to the agreement. 16 The record clearly shows, and the Bureau

has not contradicted, that Sobel had established himself as an independent land mobile radio licensee,

dealer, and service technician even before he had developed any business relationship with Kay, indeed,

even before Kay himself became involved in the land mobile radio business. Sobel's UHF repeaters are

not part of the arrangement which applies to the 800 MHz stations. Kay was not involved in the

16 Any pending applications and requests, including finder's preference requests, that do not expressly
involve one of Sobel's existing 800 MHz repeaters are not subject to the agreement and therefore are not
part of any unauthorized transfer of control that may be occasioned by the agreement.
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application, licensing, or construction of the UHF repeaters, nor is Kay involved in their continued

operation or the seNices provided via those stations in any way affiliated with Kay.

IV. CONCLUSION

WHEREFORE, it is respectfully requested that the issues in this proceeding be resolved in favor

of Marc D. Sobel d/b/a Airwave Communications, and that the captioned applications and filings be

processed forthwith.

Respectfully submitted,

MARC D. SOBEL D/B/A

AIRWAVE COMMUNICATIONS

By: Robert J. Keller
Its Attorney

Law Office of Robert J. Keller, P.C.
4200 WISCONSIN AVE NW #106-233
WASHINGTON DC 20016-2143

Telephone: 301-229-6875
Facsimile: 301-229-6875
Email: ~k@telcomlaw.com

Dated: 21 October 1997
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Appllc~tlons of Motorole, Inc.,
for. 800 MHz Speclel lzed Mobile R~dfo

Trunked Systems Tn Calrfornle~

He. York, New Jersey, ~ryle~d end
VI rgln hi

FI Ie Nos. 507505, 507475, 507~73#

507333, 507330, 507509, 508813,
508124, 508046, 507477, 507511

_.
d'

I n the ~tter of

Before the
Federal Communications Commission .

Washington, D. C. 20554

)
)
)
)

)
)

)

Appl Teeflon of MofQrole, Inc., for
AssIgnment of AuthorIz5tfon of
SpecIalIzed MobIle Redlo St~tlon

WRG-S16 at Mount T.m~lpels,

Ce I 110rn Te

) ff Ie No. 558891
)

)

)
)

ORDER

Issued: July 3D, 1985

1. The Pr I... ate Red to 6urel:lu has before It for cons Iderat lof'! Pet Itlons
to DIsmIss Applicetlons of Motorohli Inc., fTled by Atconftl, Ine. lind Slg Rock
Comtnunlcltlo"~, Inc. The petItIons were fIled on Octtlber 7. 1984, ana are
Ilddressed to epp I Icettons fl led by Motorole for new 800 Jf1z Trunked
Spechlllzec ~oblle Redlo (S~R) systems located In CaHforntc i!lt Mt. Diablo,
~Kittrlck, Montrc$e, Corone, EscondIdo. Sen OTego end Grass Valley. The
PetitIons to DfsmrS5 ere based on ,llegatlons that Motorola, thfo4Sh the
use cf management ccntr&Cts~ hes assumed de fa,tQ control of SMR systems
licensed to Comven. Inc •• Port ServIces Company, Dnd Mt. TBmelpaT&
Communrcattons, In violatIon of Sectton 310Cd) of the oomrnunTcetfons Act of
1934, IS ~mended. This sectIon of the Act requires CommIssion 5pproval
prior to any transfers of control of II fec:tltty licensed by 'the
CommTsslon.1I It Is elleged by petItioners that this unauthortzeG
assumpTIon of control resulted in e vloLetton of Rule 90.1527Cb) whTch
prec ludEJs, wYth lim ited exeept Ions. the author 1223t Ion to e licensee of
more then one S~R system _ ttl'l Tn 40 miles until ell of the channe Is !!IlreDdy
assfgned to that Ilcen$ee are et least eo. loeded. Motorols has systems
ttl the lI~eas 1n question end these systems are hot ell eo~ loaded. The
PetitIoners contend that these ~neuthorl~d transfers of control of SMR
systerns 'to Mo't'oro Ie re tse f;haracter Issues concern ins ~toroIe's
quellficetlQns to be e Commlsstol"l licensee. Also before us Is aPetltlotl
for ReconsIderation of the dental of e PetItIon to Ofsmlss Motorole's
app lleat foris for new trunked S~ systems In Hmntlton eod West Orenge.
New Jersey; HuntIngton, New York; TO\Irson, Maryland end Sull Run .. Vtrgln12l,
bllsed on the c I leged eharDcter Issues ar Is Ins out of ~\;)toroIe's lI'IanagEllnent.

JJ Pet It lone,.s In It 1ell yet legad thet Mctoro Ie e Iso hed e menagement
contract wIth Pag Ing Network of San Frane Isco# fne. Peg Tng Net_ork flied
Comments stetrng that Jt "_ver had a ~21n~gement contract wIth Motorole.
PetitIoners subsequently conceded 'hIs fact In the1r January 30, 1985,
"Reply to OpposITion to Joint Petition-to O/smlss ApplIcatIon."
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contracts In Canforn le. 2J The PetIt Jon for Recons TderetTon was flied on
January ,e, 1085.

2. On Oecetllber 27, 1984, pe't ttloners also flied II Pe'tttion to
Df$rr"s~ the IlPP I teet Ton for" ass Tgmnent of author TDltton of Motorola fbr ~
system WRG-816, Ileensed to Mt. T8IIIelp.ts Connuntcatlons, located at
Mt. T'ftl8 Ipa 15, ea 11for" te. 11 Pet ttloners allege 'thet M;>torole contrected
to rsee lye 100 percent of the system re~e"Ue5 wh tie the license rem. tned Tn
the name of Mt. Telnelpels CclNnunlcetlons. The petltlonQrs Bssert that the
purpos6 of MotoroTe's unauthortJld assumptTon of control and Its deleyed
f 11 'n9 for liS s lSI nll1ent of author Tat Ion "as to protect Its app Ileat Ion for a
new systetl at Mt. Oleb 10. They IIlso argue that Motorole delayed fTl1ng
the I!lsstgnment applIcatIon, e''though It had eh"'.ady acqu.Ired the
Nt. TIl",elpets system, so that Mt. Temelp.Ts' appllcatron would no1" be
relnoved from 'the top of the welttng Itst for eddttJonal frequencles. AI

Bedsground

3. Petltoners claIm ttltorole's IIIfIneg_nt contract eonstltutes
e de fC~:tp transfer of systelll control. They further allege that under these
contrac'ts Motorola purcheses 'the centrel controller from the licensee,
provIdes the ~erketTng, custo-er bIllIng .nd and system ~tntenDnce end p~ys

the sIte rente I In return for "0 to 80 percent of the gross ~ece tpts of 8

system", In support of these assertIons, pet,tloners heve submItTed effldavlts
fro", Pe'ter C. Pede I ford" General Part,... of Slg Rock Ccawlun IcatTons, and ...
Johnny L. Cheftlp, Preslderr't of Motek EngIneerIng Inc .. 51'"etlng that Motorole
personnel offered them unag..nt contracts cons Istent • 'th the Dbove
+erlns. PetItIoners heve ,Iso submITted I copy of an tnternll Motor-oIl!!
pub I fcetlon referrIng to "btorola-wnenaged ~ syst8lls liS "our" system!,
and e user egreement be"" ..n Motorola and en end-user of II Motorola-manl!lged
SMR system. h teh Ident Ifles Motorola as t'he owner-Iteensee.

21 The Bureeu denTed the PetItIon to DIsmIss on December 19, 1984, because
the ellegetJons of ylol,trons In CalifornIa dId not provide e basts for
deley Ing the grants of Motorola's applleatlons In New York, He" Jersey,
Melry lend and Vlrg tn 'a.

1/ For I comp let. lIst of the sign If lcant fIT '"95 In th Is case, see -the
etteched Append Ix. The twenty-etghth filing was subtnTtted on Ju Iy 1, 1965.

j/ Appl'cettons for frunked channels at 8'6-821/861-866 MHz are processed
on • fIrst corn., fIrst served besls. If applicatIons cannot be proces$ed
because of lIck of spectrum, they ere pieced on e .,ttlng I'st end grant~

.re _Itde as chenn. Is b8COll'l8 IlvlBah Ie. A licensee ts r~ved frOl) the
weTtIng Itst when chennels Ire grl!lnted to U't. thIs Includes c:hannels
recetved through assIgnment or transfer.
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4. Notaro Ie "ekes the 10"0" fng argutnents In Its OpP05 ttlorl to
P.ttttons ~o DIsmIss Its C8ttfQrnle, New Yo~k, New Jersey, Marylend and

Ire InT. applicatIons. Fi~st, It .etntetns that aanegement eontract$ ere
CQrnmC)n Methods tor SMR entrepreneurs to ecqu ke the techn ice J, ..arket lng or

tn8nctel expertise necessary to attr~t users. Second. It aetntaTns these
raets provIde efficIent service to the end-users of prTvate carrIer

UMR) systems end opt 111\la the return on the licensee's tnvestm&nt.
Motoro leo rso contends thet the Itcens"s wh Jch c:ontrect for Its Nnagement
services Inalntllln the requIsIte degree of control over- theIr fec:tlttles and
fulfIll theIr ..esponslbllities as eoamrsslon llcen$ees. ThIs Is reflected,
MQtoro 10 contends. In the fact thl!lt these I h:ensees continue to Otfn the
control '.r and transllltters and contInue to _erelse ov.r-all supervIsion
over the operatton' of their S~ systems. Motoro'. elso submIts 'the
affIdavIt of RIChard Wycoff. the author of the newsJetter. who states thot
·our" raferred to systems usIng Motorole equTp..nt.

,. 'n Its OpposItion to the PetItion to DIsmls5 Its aFPllcetlon
for ass rgnment of SMR steflon WRG-816. MotoroJe ~know 'edges that although
11' "anted to 8<::qufre WRG-816, It also wented 1'0 retaT" Its .UgTbtllty to
prosecute Its Mt. Dlab 10 epplrc:etfon. ~toro'e lndte.ies It entered Into
negotIatIons to buy WRG-816 In lete 1983 .n~ slgn.d an S~ Asset Purchase
Agreement In February 1984 wTth a torget date for the transfer of tItle of
April 1,1984. It anticIpated thet the system loading at that tIM would
ello. the lleTntenenc$ of Motorole's Mt. Diablo application. Motorole
coneedes thet It has -billed and operated" the system sInce AprIl 1. 1984.
and states In Its 5ubmtss ton to the CctNn Iss Ton that It has had "de hK:to
control of statIon WRG-B16" sInce th~t date. Motorola also $tafes that It
dTd not fTI. th. asslgnMnt applicatIon for WRG-816 until April ., 1984. end
thet the applk:l!Itlon was .Ithdrown on Mey '4, '984, because 'btorole beHeved
the systeM w8$ not loaded and that If 'the app' le.tlon "ere grllln'ted tot .OU Id
be precluded' froJII pur-suing Its Nt. Diablo 8ppllcatton.

6. Desp lte the. IthdrbWsl of 'the assJgnMnt applIcatIon, ~torolz:l

stetes It or.lty agreed to continue to DperBte WRG-B1fi end receIved 100
percent of the system revenues In exchange for a IftOnth Iy fee paid to Mt.
Temlllipels Com~unlc.tlons~ pursuant to a SIte Rentef Ag~eement sIgned on March
6, 1984. Subsequently on Nove.nbe~ 27. 1984. 'tItorora resubmft"ted rts
eppfTcatton for essTgnft'ent of WRG-816. MC::J'torola stetes "Ithough thIs
srfuetl'on Illy show rllproprtety. It Is atypical of the ••y It eonduct5 Its
busIness and 15 0 breech of Tts standard operatIng procedures. It aeJntelns
It resulted from a sertes of ~Ioyee errors and personnet changes.
Motorola also stat.5 that to prevent a rtoCcurrence of this type of ectlvtty
It has lmpl~en'ted II contInuous r.vle. of pendIng .enagement egreements and
rev'sed Its end-user agreetnents to reflect that It Is the ,"enager of lin S~

system. Motorola requests thet 11' be ellowed to pursue Its Nt. Diablo and
other IIpptlcltlons, If Its a$slgnment application Is denIed.

..
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7. In order to eveulete the natu~e of the management contracts

under dIspute. on Februe~y 12, 1985. the Bureau requested Motorole to su~lt

cop les of III II executed or proposed unagemetlt eontreets • Jth Comven, Inc.,
PorT Sarv tces ConIpeny and Nt. T_elpe Is Cowrnun ket 10"5. On February 26
Motorola submttted executed contracts concerntng the m~negement of eleven
800 MHz trunked SMR systems lIcensed to Comven, Inc. One menegement
cont~ect, coverIng ~even systems, wes deted Januery 4, 1984. The remainIng
four contracts were deted December " 1984. Motorola also fUrnIshed an
unexeeu't.d copy of tts standl!lrd lIenegement contr..:t .h Ich It hed offered to
Port ServIces Company. Motorota st.ted thet negofletlons wIth Port ServIces
had broken off and no agreement was entered IhtO. In addItIon, Motoroll!l
provIded the undeted SMR Asset Purchase and SIte Leese Agreements whIch were
executed. tth Mt. T_arpals COhNJnlclltlons on March 6, 1984. 'btorole .150
P,.ov 'ded tts gener Ie; SMR Asset Purchase AsJr...nt • h leh Inc ludes pro.... 1s Ions
for Motoro Ie to manege en SMR syst6ll'l unt' I the Comm 155 Ton has approved the
assIgnment of the lIcense. Finally, ~toroll!l submItted Its revIsed SMR
~blle R.edlo User Agreement whIch It hes been usIng sInce June 1984. The
end-user agreement IdentIfIes M::>torola as eIther the owner/lIcensee or·
fII~mager of the syst...

8. The terms of the _ecuted aaneg-.ent eontrac;:ts .Ith Comven !lire
substantIally the same 85 the standard contract oHGred to Port ServIces
Company. The terms refleCT 'that the licensee ,,"I provIde the centre I
contrClller end repeaters for" the syst_.. J.e., the neeess!lIry red 10
equIpment. The servIces provIded by MotorolB under contract are
Inst!lliletlon. InclUdIng antennes end cables; testlng of equJpmen't; payment
of entenn!ll 5'te charges I ~lnt.nenceJ ~rk.trn9, pre-otton and sal,s;
customer b rr lings 8t1d cotl~lons; and updates to systems software. Any
costs or addItIonal equipment end supplies assocl.ted .Ith these servf¢es or
'the operet Ion of the SMR syste.t ere to be paId for or prov Ided by Motorole.
M compensatIon for these servIces Motorota receIves 70 percent of the
-enthly gross collectIons receIved from end-user custOll8rs of the systems.
'-/ The contracts are effectIve for ten yeers end ere reneweb Ie at
Moto~Qle's sole option for 8n eddttlonal fIve yeers. Any defeu''t or breech
Clf the ~anag.~nt egreemehT whIch Is not remedIed .lthln 30 days Is grounds
for terminatIon by etther parfy.

" The management contract for Comven. Inc.~ 10 channel SMR stetlon
KNOB..962 located et Monument Pe!llk, Calffornla provIdes th!llt Motof"'ole wIll
receIve 55 percent of the gross receIpts.

..



9. '" addltton fo the above servIces provfded by Motorola. provIsIons
whIch were not Included In the January 4 manageMent contrect were edded to
the December !j corl'trects. These provIsIons require Jt,forole to nQttfy ell
end-users 'that Cornven" fnc., Is the system 'leensee and thet servfc;e 1$
beIng offered under 8 m8nagement contract Wt~h Motorola servIng as the agent
for Comven. Ine. Motorol~ Is elso requIred to ensure Comven cen access the
sys'tem'5 centre I contro lIer.

10. The generic Asset Purchase Agreement, which Motorol~ .
stetes It uses when tt wishes to acquIre an extstlng SMR system through
asslgl'lment, c:ontetns a provtslon IncorporatIng a con1'ernporeneous men~gel'llen1
contract wherein Motorora Maneges the purchased system pendIng CommfssTcn
approve} of an assIgnment epptlcation In return for 100 percent of the
r.venues. Although ~he Asset Purchase Ag~eement .nto~ed Into by ~orole

and ~t. TamafpaTs CommunIcations did not contatn such. provIsIon. theTr
Slte Leese Agreement prO" Ided, In peragreph 20, that If Conwntsslo1'l approvl!It
hed nof been obtelned by the flftle the agreement wes executed, Motoroh!l would
operate the system utlder ~. TernalpBts' license untll the essJgnment .e5
granted by the Commisston. In addItion, Motorole 5tate~ toot efter the
assTgnment applk:atlon was withdrawn on Mey 4, 198A, Motorole end
Mt. Terna Ipa 1s orelly agreed that Notorol" .ou Id manege 'the system tn return
for ,ao percent of the revenues.

11. On Aprll 24, 1985, the Bureeu requested Motorola to provIde
edd It lone I fnforlllatlon. ~toroh\ .as asked to descrTbe In detail the neture
end extent of Comyftn's respons Ib IIltles as e IJcensee 'W Ith respect to e~ch

of the management contracts prevtously sub~ltted. The letter elso requested
M:ltor 0 18 to prov fde the be5 '5 for Its \' 18~ that these agreementS' dId not
const''tLJte TT"Dnsfers of control or vlolattons of Rule 90.627Cb'." r.tftorola
responded on May 15, 1985. It poInted out ~hat the agreements wfth

4 Comven
prov Jded thllt Motorole would perforJr. all Its unagerlel servIces under the
5upervrston and pursuant to the tnstructlo~s of Comven. Motorola fUrther
noted thllt Comven cent lnues to be the lIcensee of the system and Is the
entIty responslble to the CommIssion ~r the ope~8tJon of the system lind
cOfrlpllence titth Commtsston rules. fit:ltoroh~ further pointed to the edditlons
to the December '" 1964 8greQfnents provfdlng It woyld hotJfy ell users thet
Com".n WIIS the system Itconseel reQuirIng 1'1' to provide Comven .Ith the
Informe't ron nAcessery to ltCcess the sys~ems' centro I controllers, end
Mendet Jng the Invo Iveent of Comven 1n estab lTsh lng the pr Ice schedu Ie end
Illny mod If ICi!lt tons ~hereto.

12. WIth respect to the question of trensfer of control, Matoro!!!
asserted'th,t Ifs management contracts with Oomven were conststent with
the Commlssfon's polley. Thus, It stated that Mo'torol~ had no ability or
rIght to deterllTne Collven's poltctes or operetlons, or to dcmTnete Its
c:orporate efta Irs" S lnee It lIanaged the system under the superv 15 ton and In
accordanc:e .1fh the InstructIons of CclInven under eg~eements which =vered .
dey-to...dey IIllln agemen't act Iv It les. M:::ltoro Ie. fu~ther set forth that It he Id
no stock In ecmven and was not 8 _.lor ered'tor of Comven.

"
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13. On AprIl 29, 1985, the Bureeu addressed questIons ~o Comven.
The questIons concerned the officers, dlrtctors, shareholders and employees
of Contven,. the purche5e pr lee and ftnanc tng errBngetnents for the centrel
controllers and repeBters fOr the Comven systems managed by Motorola and The
du1 Jes performed by ~en to e~erctse control of Its systems. COMven
f"esponded on M~y 22, 1955. It elso submttted addltlonel tnforll'l8tlol"1, orelly
r.q~ested by The Bureau, on June 4. 1985. The responses reveeled that
Comven Is a publlclV held corporatIon ~Ith over 150 shareholders. The two
IIM!lIJor owners ere James E. Treach .nd Da.... ld 1. JeJlum, who each own 28.5~ of
'the company and ere the en lef Exec;ut Ive Offieer and Pies {dent. respectIve IV.
Comven hes 31 _p lovees ver lous Iy located In Phoen Ix. Sen Dlesil0, De lies and
Sou'th Gete, CeltfornJa. Etght of them, tncludlng J.rruIrI end Treet:n. heve
prevIously been ~loyed by ~toro'8. Oomven ste'ted that It owned the
centret con~rollers and ~epel!l~ers on Its systems managed by Notorole, that
they were purchesed for varIous prl~es between $36.000 end 138,541 end thet
ell the purchases were trnenced by Assocretes CaprtaJ Services Corporatton.
e subs fd lery of Assoc letes Corporet Jon of North AmerIca. Flnet Iy. Comven
set out the specIfIc aspects of tts agreements .Ith Motorole whJch tt
contends .lIows tt to .21tnteJn reguler overstght of Motorola1s ec:tlvltles.
Aeeord Ing to ComY.n, the foJlo'i Ins; are among those fector5: (0 ~nershtp
of 'the centra I controller end repeet.rs; '2) ecc:;ess to the centre I
controller whIch allows 1t to prevent operl!ltlon on the syst.; (3) receTpt
of cop les of end user c:ontreets. IIIOnth Iy computer ane lyses of b tlilng
generl!l'ted and cop les of work tickets for serv lee end me Intenance on 'the
system; C-4, the essJgnmen; of MarcIa Jellum to full-tIme resporlstb1l11'y for
overseeIng th menagement of The systems.

CISCU$slan

1.. SectIon 310Cd) of the CQImlun te:etlons Act, 47 U.S.C.
section 310{d). provrdes fhBt no stetfon Iteense can be transferred,
assIgned. or dIsposed of in any menner eIther dIrectly or by frensf$r of
contro I of e corpor-at ion hold Ing the license" Ithouf the prlQf approvell
of the Commfssfon. This requlrement r5 Implemented In the PrIvaTe Redlo
ServIces by Rule 90.15J. The Act contempletes every form of control,
actlJl:d or 'egel. dIrect or Indlreet, negetTve or efflrNttYe, so thet
actual control May exfst by vTrttJe of specTel ctrculnstem::es althouSh
there Is no legal control In the forlllel sense. LoroIn .JAytDn! rmpeny
~. fCC, 351 F.2d 824 (D.C. Clr. 1965), CArt. dent.d, 3B3 U.S. 967 (1966).
See Blso, Rochester Telephone Cocp. v. U.S., 23 F. Supp. 634 (W,D.N.Y.
193B), JUf!.d 307 U.S. 125 (1939). In determ.lnlng whether a 'trBflsfer of
control hes occurred "IthIn the Nanlng of the Act, the ConInTsston looks
bevo"d "ere tttle or lege' control and consIders the tc1tal1ty of 'the
clrcu~st8nces to 8scer'teln ~here actual control Iles. Stereo BrQldelsfer$•
.1Jl.c..... 87 FCC 2d 87 <1981>; Gtpr.ge EI Comecon, Jr. Cgmunlc:atlons, 91 FCC 2d
870 (Rev. Bet. 1982).

,

..
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". The CofnmTsston he$ reeognl.d that .lth the dtver$lty of
fact plltterns "h Ich cen ar 156 tn the bus 'ness vor Id t 1\0 prec (58 formu Ie
for eva luat Ing quest Ions of transfer of centrol can be se:t forth •
.tIDs ["tarnatlon,'. ac, 97 FCC 2d 3-49 (198"'. However, If hes sald thet
-[g]enerefly the prIncIple Tndtcle of control examln.d to determIne
whether an unauthorl29d trensfer of control has occurred are control of
pol Jeles resardlng Ca) 'the fInances of the sfetlonJ Cb' personnel matters
end tc) programmIng." SeW. mas PublIc BrgadcD5!'ng CQuncrte 85 FCC 2d
713, 715 (19B1).

16. The Issues In 1"1'1 Is case ere (1) whether tt>torole's manegement
contracts" tth CCcnven p feces ~toro'e Tn control of 'these Comven systElClls
wIthout the ,.equlsl'te lIuthorTaflon of esstgfllDent from the CommJsslon lind
(2) If such en uneuthorJ!8d assIgnment has occurred, whether there hISS elso
been a v to Jet Jon of the 40 II lie ru Ie v l1'h respect to tt:>torolats systenzs.
Although there ere numerous ceses InvolvIng 'trensfers of control tn the
broedclIst erea, 1'l'Its Is a -:ese of fIrst l"Presslon In the prlvete redlo
ere•• ObvIously, the questIon of progrllllftltng does not arIse In e radto
servrc:e ..,"tch serves 8$ a conduIt for 'the OOIIIIUnll;etlons of other pertles.
srnce the CommIssIon has dIfferent Interests vlth respect to the broadcast
serv Ices then It does for private radIo, a dIfferent $tenderd from thet
en unc lilted abo..-e Ny be eppr-opr rate. In th Is regard. the CollIn Iss Jon h8S
reeClgn tad that broadcast Jk:ens&es heve II l"Ilspons tb 11 Ity for the content of
the Jnformatlon whIch they ~r$semtnete that radl0 s8~v'ces which serve as
fllere conduIts or trensmsslon links do not. CabI"CQl!l·Gener:~Jt.JllW.., ~

87 FCC 2d 784 (198". p

17. The eoMMlsston has dealt with the Issue of Ilcensee.control
of II r-adJo system tn the PrIvate RadIo Ser-vlces when dfscussrng IlUltrple
I fc:ensed end coop$tetfve use redlo systems. §I In "'(tIpl. L 'censlng ..
Safety and ~IICIeI Redlo SeI"'YIcas. Docket No. 18921. 24 FCC 2d 510. 519
(1970>, the CommIssIon sard thet the licensee should have e proprIetary
Interest, liS en owner or lessee, In Its syst.,'s equIpment which would not
be taken over by f~lrd parties thef It hlr.d to d'spetch. This would gIve
the licensee the eb II Ity to exerc Ise the degree of control of Its system
vii leh "es cons Istant wtttl Its stl!ltus as e licensee end the regu lIt Ion of the
prlva~e redlo servIce. In subsequent decIsIons, the CommIssIon dId not
etter 1'hfs baste test for defermTnfng licensee control of " system. JJ

~ See Rules 90.165 end 90.179. respectIvely.

'lJ For. (:011I1) lete h lstory of these proceed [ngs see. I.nAtlvo Dec;: IsJon Md
further JDAY try ADd Not fc. Of Pro,pos.d Bu'" Mok 'DQ~ FCC B1-263, 46 Fed. Reg
32038 (June 19, 1981 >; _art end Order. Dccket No. 18921, 89 FCC 2d 766
(1982) end "notandum OPInion Md Ord,r AD RCOftslderotlQD. Docket No.
18921, 93 FCC 2d 1127 (1983).
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FInally, the CommIssIon concluded th.f the determfnlng factor ooncernfng
lIcensee contro t of e syst_ 15 "that the licensee In feci' exercfses the
supervIsIon the system requIres." Memor8ndum aprnlon Ind prd&r ~
BecODstdlrattQn, supra n. 6, e~ 1133.

18. These stondards ere useftJ I • hen 8X2lfnln lng the question of
I te,ensee control and Nnegernent cOf'ltree'ts for SMR systems. With respect
to cooperetlve radIo systems" the Connlsston has seld thet It wtll "lDllow
I Icensees 'to cotltract .Ith th trd parties to serve liS the I fcensees' agents
end handle day-t~day operatrons of therr systems.- John S. Landes,
77 FCC 2d 287, 29' (1980). In the broadcast seivlces, the CoMmIssIon has
held thet tt Is concerned wItn "the bllSTc poJJcfes lind "ItlNte control of
the stet Ton. Day-fo-dey operetton by en agent or employee, guIded by
po lie les set by 'the licensee are hot InconsIstent wtth [Sect Ion 310(d) ofJ
the Act." U I texes Public: Broedca$tr~ !Pune!!. supra, at 715 end n.2.
In NatIonal AS$oc.a!ign of Regu1etory Utility Crmn!s$(ooers V, fCC. 525
FCC 2d 630 CD.C. Clr '976)" which efffrBled, tnt.r A1.1A, the Cornrr.lssionts
author tty to create end teguilite prlvete ce~rler systems, such as th~ on~s

et Issue here, 'the c~rt e<:koowredged t'u!J eon.nrsslon's bioed dfscretfor. to
experr~ent ~Ith new regolatoiY epproaches for the purpose of encoureglng end
mexTtdztng the U$8 of th1s new radIo spec1Tum. The ConInTssTon besen
I kef'S Ihg SMR systems tn 1978 but It tOOk SOI"I8 tlllEt for 'the St-FtS bus Iness
to become •• 11 .stab IJshed. ~re recently we heve witnessed en ecp los lve
growth In the SMR Industry. Entrepreneurs heve In¥ested In SMR systems In
ell Major cIties throughout the eountry. As the SMR Industry has matured,
f Tcensees hl!lVe lnevTteb!y SOIJght to e\latl themselves of II variety of methods
to operete and ..neg. theIr systems. In this dynemJc and developl~g

tnlrketplece .e wIsh 1'0 eflow NXrlnum flexlbll'ty to these entrepref\Eturs,
consistent with the reguletory restraInts IlIIposed by the Conwwnlcatlons Act.
We aJso wJsh 'to assure IIcenseeslllty employe variety of optIons so th.Dt
they Iftey provTde en .fflclen't"md effe¢'trv. conrnunlcBi'Ions servIce to the
pubrrc es quickly IS possIble. In lIght of these publle polley objectIves,
end as B general propos 11"on, we see no reeson why SMR licensees shou Id be
precluded from hIrIng thIrd partIes to Menege their systems provided th~t

the Ileensees reteln e propdetary tnterest. eIther as owner or lessee, Tn
the system 1s equIpment B"d exercl$Q the supervtslon the system requTres.

19. TurnIng 1'0 the speclfles of the l'btorch!1 management contrl!tCts
wIth Comven, the BuresIJ fInds th~+ an unauthorlzec trensfer of control hilS
not occurred. 'Comven owns both 1'he repeet&rs and the centre I controller for
each SySTem. The flnanetng ts wIth. finance compeny whIch Is Independent
from Motorol!. Addlttonelly, there Is no evtdence that ~torola sells any
equ fplnent to Comven for a redlJced price In re1'urn for ...neg Ihg the system.
PetitIoners have not presented any facts whICh dlsflngulsh Canven's purchase
01 Motoro Ie .qu Tp",en't trOll ehy o1'her SMR licensee purchl!ls Ins equ tpment frOfrl
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Mctoro Ia. Sf Further, the contracts pro\! Ide 'that Motoro Ie IftUst perform
Its functfons pursuent to the supervIsIon end InstructIons of ~en.
Should this fell to oeeur Comven can termlnete the agreement and exercIse
fu II res pons tb 11 Ity oyer ell lIatters lnvo Iv Ing the operet Ion of the systems.
See ~. T~xes pubrlc jrgedC$stfng CpuncIJ t supra, .t 716.

. 20. SInce Comven o-ns the systems and exercIses epproprtete
supervIsory control over them, ~e are not concerned .Ith the dIvIsIon of
gross revenueE. fot unegement servIces. As long as e flcensee MaIntaIns the
requtslte degree of control necessary end consfst8nt wIth Its status es e
1Ie.,. $8e, "e v III. not quest ron tts bus 'ness judglft8nt concern Ing the
agreements rnto .hkh It enters.

21. Wtd Ie we hove concluded 'ttIat Motorola's aan2tgernent agrMnents
wIth Comven d fd not resu If In en unauthorr.d transfer of contro I, we
cannot reech the SDme eonclusfon .tth respect to Its InvolVeMent with
StefTon WRG-816, I teensed +0 ~. TM\8lpa1s Connunleetlons. Motorola has
stated that pursuent to a s'te rental agreement In .hrch It paid
Mt. Tanlellpats a monthly fee, Mt. TIIMlpaJs transferred .uthortty to
.alnte1n end operate If, $ystem to Motorola on April 1, 1984. On that dete,
the end-user agreements wel"'e trrmsferred from Mt. T1IMlpels· nllne to
Motorol., Motorola began operating the system, bIlling the users end
receivIng 100 percent of the revenues generated by the system. Motorola
Itself has characterIzed thIs sl+uetlon es II Rde fecto transfer of control. ft

22. Motorola argues that this unauthorIzed transfer ~f control
occurred because no Nnagament agreement .es entered tn'to. However, ....he
standard ~anegement contreef submItted by Motorole, whIch It states It uses
In sr'tuatTons .here It's acquirrng a sy5tern.. prO\lldes for essentIally the
saMe terms as the oral agreement If had with Mt. TaMelpats, IncludIng
Ilbforo h~ 's r.c:elpf of tOO percent of the proceeds. We fa II to see how
red ucr"'g SLI chan agcMII'I&nt to • rtt Ing removes It frtlll'l the ce'tegory of
uneuthor Tzed transfer of control. W1ttl respect to lIanDgllftl8nt contrDCts
executed In connectIon wIth the assIgnment of en SMR systsm, 1$ the
Comm 155 Jon stlted In Storeo BrQftdc:••t.r5~ IDC., IUPCO, at 94; ".hen e
prospecttve purchaser exercises aenlgement authorrty~ premature transfer of
control lilly result." It Is cleer th21t Nt. T8IIleipels t AprIl 1 transfer of
Its propr1etary Interest In end control of WRG-816 to M:>torole for a Klnthfy
rentel fee constItuted an un21uthortzed transfer of control.

JI Wh II. p.tl.,.toners have tntfuted that sueh lIay be the case~ they heve
present.d no evlde~ee to that effect.

..



2.'). tn !iDe., llugJL",,1+rs. ft,•. , JIll)r•• the ChnmJsCilnn dented
a ref\ewef apptklltfon wtlera It found that the partIes had conducted e
coni Inu tng effort to conceel an unauthor I.d transfer of control frOtn the
CommIssIon. However. In DMr LOdge BrOlldcostJog. Inc., 86 FCC 2d t066
(198", where 'the COIMlIssto" deterlllned that there "as no Infent to \flolete
the'Act or rules Dnd no attempt to conceel the trensfer, the CommIssIon
concuded thef • forfeIture end short t.rm rene. a I were epproprtete. The
focts In 'ttl Is CDse do not Ind Icate thet ~torola or Mot. TMID Ipels entered
Into thelr agreement wIth an IntentIon to Violate the Act or Rules. ~

",el'logelftent contract tn the Speelaltmd Mobile Rl!ldJo ServIce Is a new
deYe loprnent In the SMR CCIIIIIIJn Tty. As III r&SIJ It. Uc;ensees hed few gu Ide lines
upon whIch to base theIr transaction. Moreover. MotOl"ola has provIded
complete deterts eoncerntng Its r.Jetlon5hlp with Mt. Ta'/IIelpal$ and has
adIII 1tted the Tmp ropr Isty of fts conduct. Thus, wh Ire approve' of Motoro Ie Is
befeted request for ass 19nment of WRG-816 Is fnappropr Jete, .e cone lude#
consJs'tent wtth petr. L.odg.# that the ultJMte sanctron of denlel of foH'.
Temelp~ts' pendrng rel'lewel eppJleatron Is not ".rrented.

24. Accord tog Iy. Motorola·s epp "catIon for the 8$$ Ignment of
stetlon WRG-516 will be dIsmIssed. Nt. Temelpals' rannet appllc:atlon for
WRG-816 wI I r be renewed for on ry .. one yeer 'eMIl. f InaIly, Mt. Teme Ipa 15 '
elrslbtllty as • "attlng list applicant for eddttlonel frequencies for
WRG-B16 termlneted on Aprtl 1, 1984. the dete Mt. Tametpats transferred
contro I of the stet Ion to Motorola. Therefgre, Nt. T"l!Ilpels twa tflng lIst
app I teet Ion 15 dlsrnlssed.

Conclu$Igo

2.5. The Bureau hes d~tftrmTned 'thet It Is pennls5Jble 101- licensees
to htre entItIes to menage tf1eTr SMR systems, pro\{1ded thllt IIcens8Ets do not
Q>ntraet a. ey the Ii control of the syst.. At e f11ln rlllum. ttl Is Mans that
e f Icen see Ilust hllve e kina .f1de propr letury Interest and thaf It exere f$e
1'he superv ts ton over 'the sysf811 thet If requ Ire$ cons Ist.nf wIttl 1t5 status
es lIcensee. Besed on thIs stenderd .e have tgund thet the .anegement
contra=ts executed between Motorole and Comven were proper. However t 'IIIe
elso fInd that Motorola essumed de. teem control of WRG-e16, 11censed to Mt.
Tamalpells, Inc., wlthout ConnlssJon approved. In sptte of the guldeltnes
provIded Tn thIs order, we note that, as the commtsslon hes reiterated many
tImes, 'the qU8s'tlon of whether II transfer of control hilS o;:curred can on I.,.
be determIned after en eveluetJon of the fects In each case. Therefore, In
doubtful and borderlIne cases, doubt should be resolved by brIngIng the
camp let. facts of the proposed trensactlon to the Conn Iss ton Is IItt."t ton for
e ru ling In advance of any consulIINStlon of the 'transaction. Wit IZ, IDC." 36
FCC 561, 578 (1964). ~~O.D. den red 37 FCC 58S. mfi1 suh DaIL. L,gra In
~urnef Company v. FCC. 351 F.2d 824 CD.C. err. 1ge5), cart. denred,
'83 U.S. ;67 (1966).
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26. Accordingly; the AtcOfml ~nd BIg Rock PetItIons to DIsmIss
Hied egetnst the Motorole oppllcatIons for S~R syst8fnS located In
Ca I lforn Ie at Mt. Dleb 10, McKtttr tc:k, Jbnfrose, Corona, Eseond Ide, Sen Olego
arid Grass Valley ere DENIED; Sf the AtCOftlfl and BlgRoek PetItion for
Recons Tderet ton of the Sureeu's den lal of theIr Pet It ton to Olsmlss
~torola epp Ilcetton~ for SMR systems In Hamilton and West Orange~

Ne", Jersey; HuntIngton, New Yor-k: Towson, Mer-yland and Bull Run, Vrrgtnre
ts DENIED end the AtCOlml end BIg Rock PetItIon to OISlllss the ~sslgnment

appllcetJon of Motorole Js GRANTED. Therefore, Motorola's assIgnment
I!lPP' te;et ion for SMR sytem WRG-816 licensed to MT. Tamelpers Connunlcatloos
Is OIStof'SSEO, ~t. T~rna'per$' waItIng Ifst applleatlcm for eddli' Jone I
frequencies Is D'S~ISSED and Mt. Temalpals' renewal oppl1eation "fll be
granted fbr e one veer feMm.

Jt;j~,4 ,~~. _
Robert S. Foosener
Chlef, Prfv~te Redlo Bureeu

iJ Of the eppllcetlons IYsted, only the one for- Sen DIego wes selected
In 'the lottery. It was granted condft'on~lIy pending the outCOll'te of thIs
proceed fng.
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